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The Law As It Could Be gathers Fiss’s most important work
on procedure, adjudication and public reason, introduced by
the author and including contextual introductions for each
piece—some of which are among the most cited in Twentieth
Century legal studies. Fiss surveys the legal terrain between
the landmark cases of Brown v. Board of Education and Bush
v. Gore to reclaim the legal legacy of the Civil Rights
Movement. He argues forcefully for a vision of judges as
instruments of public reason and of the courts as a means of
shaping society in the image of the Constitution. In building
his argument, Fiss attends to topics as diverse as the use of the
injunction to restructure social institutions; how law and
economics have misunderstood the role of the judge; why the
movement seeking alternatives to adjudication fails to serve



the public interest; and why Bush v. Gore was not the
constitutional crisis some would have us believe. In so doing,
Fiss reveals a vision of adjudication that vindicates the public
reason on which Brown v. Board of Education was founded.
Jonathan Klaaren blends legal and social history in this
engaging account of early conceptions of South African
citizenship. He argues that distinctively South African notions
of citizenship and nationality come out of the period 1897 to
1937, through legislation and official practices employing the
key concept of ‘prohibited immigrant’ and seeking to regulate
the mobility of three population groups: African, Asian and
European. Further, he makes the case that the regulation and
administration of immigrants from the Indian sub-continent, in
particular, provided the basis for the vision and eventual
reality of a unified, although structurally unequal, South
African population. This book fits into the growing field of
Mobility Studies, which seeks to understand and document the
migration of people both within and across national borders,
while exploring the origins of those borders. In addition to
nationality and citizenship, it touches on African pass laws,
the origins of the Public Protector, the scheme importing
Chinese labour to the gold mines, the development of internal
bureaucratic legality, and India-South Africa intra-imperial
relations. With its attention to the role of law in state-building
and its understanding of the central place of implementation
and administrative law in migration policy, this book offers a
distinctive focus on the relationship between migration and



citizenship. In 2005 the Constitutional Court was faced with a
challenge on the infringement of section 26 of the Constitution
which provides for the right to housing, in sales in execution.
The court had to determine whether selling a debtor's home for
a trifling debt would be justifiable. However, the decision of
the court brought about many questions if such a similar case
was to be brought under insolvency law. The South African
system provides little or no protection for debtors who may
find themselves in a situation where they are unable to pay
their debts and stand to lose their homes. The court provided
guidelines that should be taken when a home of the debtor is
to be sold thus preventing a blanket ban. The approach taken
by the courts ensure that both the debtor and creditors interests
are taken into account in order to reach a just and equitable
decision. Many factors have to be considered such as interests
of children, creditors and any other dependants in the case of
one facing sequestration and the possibility of the home being
sold. However, South African law does not provide for formal
protection of the debtor's home unlike in other jurisdictions
such as the United States of America and England. These
jurisdictions have either provided for exemption or protection
laws through legislation in which such laws provide for a
debtor's fresh start. International human rights also have to be
taken into account thus the need for updated legislation that
conform to the values entrenched in the Constitution. The
English system developed its legislation to provide for home
protection through case law, a similar approach of which could



be taken by South Africa to bring the insolvency law up to
date. There is need for our insolvency legislation to provide
for clearer guidelines that enable a debtor to have a fresh start
in life at the same time ensuring that creditors' rights are not
infringed on. The English system aims to provide for such
balance as it provides for protection for a limited duration of
time unless if the value of the home is of a low value then it is
exempt. The South African courts have also considered the
creditor's interests were the home is subject to security as there
is re luctance on providing that such property be exempt or
protected. The sanctity of a contract has to be honoured. This
book examines the South African Constitutional Court to
determine how it has functioned during the nation's transition.
Part One of this book provides a detailed account of
development of the South African constitution, especially
between 1985 and 1996. Part Two is a collection of key
documents from South Africa's constitutional history since
1902. This book concerns the role of the state in achieving
development. In many developing countries conventional
wisdom concluded that development is best achieved through
a centralised development strategy. The failure of this
centralised development strategy has brought about the
emergence of decentralisation to local government as one of
the means to turn the tide of underdevelopment. This book
presents decentralisation not only as a manifestation of 'good
governance', but also as an indispensable tool towards
development. The central question, however, is the following:



how should the transitional state convert this into
constitutional and legal arrangements? The author proposes a
model for capturing the developmental role of local
government in institutional arrangements. The new design for
local government, put forward in South Africas 1997
Constitution, is based on the notion that local government
should be the epicentre of development. This has prompted the
author to use this South African concept as well as the first
experiences with the implementation of the new local
government dispensation as a case study.The importance of
the book thus lies in the fact that it produces an institutional
model for developmental local government that is not only
based on development and decentralisation theories but is also
tested in practice. It is hoped that those with an interest in the
role of the state in development will find the arguments and
conclusions useful. The book also provides a comprehensive
overview of the South African design for local government,
which is of interest to lawyers, policy makers and other parties
involved in the implementation of the South African
decentralisation strategy. Jaap de Visser teaches public law at
the Law Faculty of Utrecht University in the Netherlands.
Until the end of 2002, he worked as a researcher for the
Community Law Centre (University of the Western Cape),
specialising in local government law. Constitutionalism is the
permanent quest to control state power, of which the judicial
review of legislation is a prime example. Although the judicial
review of legislation is increasingly common in modern



societies, it is not a finished project. This device still raises
questions as to whether judicial review is justified, and how it
may be structured. Yet, judicial review’s justification and its
scope are seldom addressed in the same study, thereby making
for an inconvenient divorce of these two related avenues of
study. To narrow the divide, the object of this work is quite
straightforward. Namely, is the idea of judicial review
defensible, and what influences its design and scope? This
book addresses these matters by comparing the judicial review
of legislation in the United Kingdom (the Human Rights Act
of 1998), the Netherlands (the Halsema Proposal of 2002) and
the Constitution of South Africa of 1996. These systems
present valuable material to study the issues raised by judicial
review. The Netherlands is of particular interest as its
Constitution still prohibits the constitutional review of acts of
parliament, while allowing treaty review of such acts. The
Halsema Proposal wants to even out this difference by
allowing the courts also to apply constitutional norms to
legislation and not only to international norms. The Human
Rights Act and the South African Constitution also present
interesting questions that will make their study worthwhile.
One can think of the issue of dialogue between the legislature
and the judiciary. This topic enjoys increased attention in the
United Kingdom but is somewhat underexplored in South
African thought on judicial review. These and similar issues
are studied in each of the three systems, to not only gain a
better understanding of the systems as such, but also of



judicial review in general. The object of the research is to
show the extent of legal challenges that South African
librarians encounter with regard to support for public access to
research-related information through open access practices
such as institutional (research) repositories. This study
employs an interdisciplinary approach combining library and
information science with Private Law. By making use of a
social-legal approach the focus is on the legal challenges
institutional repository managers face in managing online,
publicly accessible platforms in a legally compliant manner.
The global flow of information through the concepts of
0??open science0?+, 0??open access0?+, 0??open data0?+,
and the role these play in the broader development of a
knowledge society is explored. Through a systemic approach
the different role-players, legislation, regulations, regulatory
bodies, institutional policies and copyright agreements with
(largely international) academic publishers are taken into
account. Legal challenges with regard to copyright
restrictions, contracts with publishers, leasing of material and
the use of Creative Commons licensing are categorised and
explained in relation to the extent of repository services. The
study also takes into account the changes that might arise from
the Copyright Amendment Bill, showing that open science
initiatives require a combination of approaches (not just legal
reform) if the current scholarly publishing system is to change.
A twofold practical component attempts to make the study a
useful resource for information specialists by: (i) undertaking



a case study of legal and institutional regulations and of
repositories by exploring the different regulatory systems and
the legal challenges faced in the running of the UPSpace
repository (University of Pretoria); (ii) establishing basic
guidelines for librarians and information workers on good
legal practices for maintaining an institutional repository in
South Africa, by balancing legal requirements and the drive
for public access to scholarly knowledge. Groundbreaking
theoretical and legal approaches to resolving conflicts between
gender equality and cultural practices Martin Chanock's
illuminating and definitive perspective on that development
examines all areas of the law including criminal law and
criminology; the Roman-Dutch law; the State's African law;
and land, labour and 'rule of law' questions. Around the world,
legal information managers, law librarians and other legal
information specialists work in many settings: law schools,
private law firms, courts, government, and public law libraries
of various types. They are characterized by their expertise in
working with legal information in its many forms, and by their
work supporting legal professionals, scholars, or students
training to become lawyers. In an ever-shrinking world and a
time of unprecedented technological change, the work of legal
information managers is challenging and exciting, calling on
specialized knowledge and skills, regardless of where in the
world they practice their profession. Their role within legal
systems contributes substantially to the administration of
justice and the rule of law. This International Handbook



addresses the policy and strategic issues with which legal
information managers and law librarians need to engage in the
context of the diverse legal environments in which they work.
It provides resources, analysis, and considered studies on an
international basis for seasoned professionals, those about to
enter the field, and anyone interested in the evolution of legal
information in the twenty-first century. This book provides a
history of some of the main institutions of South African
private law and in so doing explores the process through
which integration of the English common law and the
continental civil law came about in that jurisdiction. Here is a
book aimed at both European and South African audiences.
For European lawyers it provides a stimulating insight into the
way the process of harmonization of private law has occurred
in South Africa and may occur within the European Union. By
analysing the historical evolution of the most important
institutions of the law of obligations and the law of property
the book demonstrates how the two legal traditions have been
accommodated within one system. The starting point for each
essay is the "pure" Roman-Dutch law as it was transplanted to
the Cape of Good Hope in the years following 1652 (and as it
has been examined in considerable detail in another volume
edited by Robert Feenstra and Reinhard Zimmerman,
published in 1992). The analysis focuses on how the Roman-
Dutch law has been preserved, changed, modified or replaced
in the course of the nineteenth century when the Cape became
a British colony; and on what happened after the creation of



the union of South Africa in 1910. Each essay therefore
attempts, in the field of law with which it is dealing, to answer
questions such as: what was the level of interaction between
the civil law and the common law? What were the
mechanisms that brought about the particular form of
competition, coexistence or fusion that exists in that area of
law? Is the process complete or is it still continuing? Is it
possible to observe the emergence, from these two routes, of a
genuinely South African private law? How is the result to be
evaluated? In establishing reception patterns at the level of
specific areas of law, they go beyond generalization about the
compatibility of the two traditions and present evidence of a
possible symbiosis of English and Continental law. For South
African readers the principal value of the book is that it offers
essays by the most prominent South African private lawyers
refelecting on the history of their subjects. It therefore
constitutes the first stage in the writing of a history of
substantive private law in South Africa. So far the focus has
mainly been on the so called "external history" of South
African law, and such texts as there are on the development of
the institutions of private law are often in Afrikaans and
mainly to be found in unpublished theses. Thus this book
fulfils a real need for those teaching South African private law
and legal history. Although the volume investigates a specific
aspect of the making of modern South African law it is
imperative not to lose sight of the fact that private law in that
country, as every way else did not develop in a vacuum, but as



part of a wider political and social prcess. For this reason the
book opens with an essay which contextualizes the
contributions that follow, giving a view of the "setting" in
which the development of South Africa took place: colonial
domination, cultural imperialism, and racial and nationalistic
ideologies. Two further introductory essays pay specific
attention to the impact of the procedural framework on the
substantive private law and to the "architects" of the mixed
system. First published in 1993. Routledge is an imprint of
Taylor & Francis, an informa company. As a distinct scholarly
contribution to law, feminist legal theory is now well over
three decades old. Those three decades have seen
consolidation and renewal of its central concerns as well as
remarkable growth, dynamism and change. This Companion
celebrates the strength of feminist legal thought, which is
manifested in this dynamic combination of stability and
change, as well as in the diversity of perspectives and
methodologies, and the extensive range of subject-matters,
which are now included within its ambit. Bringing together
contributors from across a range of jurisdictions and legal
traditions, the book provides a concise but critical review of
existing theory in relation to the core issues or concepts that
have animated, and continue to animate, feminism. It provides
an authoritative and scholarly review of contemporary
feminist legal thought, and seeks to contribute to the ongoing
development of some of its new approaches, perspectives, and
subject-matters. The Companion is divided into three parts,



dealing with 'Theory', 'Concepts' and 'Issues'. The first part
addresses theoretical questions which are of significance to
law, but which also connect to feminist theory at the broadest
and most interdisciplinary level. The second part also draws
on general feminist theory, but with a more specific focus on
debates about equality and difference, race, culture, religion,
and sexuality. The 'Issues' section considers in detail more
specific areas of substantive legal controversy. A Theory of
African Constitutionalism asks and seeks to answer why we
need a new theoretical framework for African
constitutionalism and how this could offer us better theoretical
and practical tools with which to understand, improve, and
assess African constitutionalism on its own terms. By locating
constitutional studies in Africa within the experiences,
interactions, and contestations of power and governance
beginning in precolonial times, the book presents the
development and transformation of African constitutional
systems across time and place, along with the attendant
constitutional designs and practices ranging from the nature
and operation of the African state to its vertical and horizontal
government structures, to its constitutional rights regime. This
title offers both a theoretically and comparatively rich,
historically and contextually informed, and temporally and
spatially extensive account of the nature, travails, and
incremental successes of African constitutionalism with
detailed case studies from Nigeria, Ethiopia, and South Africa.
A Theory of African Constitutionalism provides scholars,



policymakers, governments, and constitution builders in
Africa and beyond with new insights for reimagining the
purpose, substance, and scope of constitutions and
constitutionalism. The Republic of South Africa (RSA) held
its first fully democratic elections in April 1994. They were a
highly visible signal that the RSA is really moving from the
era of apartheid towards a democratic constitutional state. The
process is an archetypal case of a negotiated transition of a
regime, and as such it is of great interest to students of
constitutional mechanisms. The contributors to this book,
leading South African political scientists, discuss the process,
the difficulties and the achievements in the transformation of
the RSA's political and legal institutions. They address various
aspects of constitutional design and their interactions with
social forces. They examine the new constitution, the roles of
president and executive, the electoral, party and parliamentary
systems, and the Constitutional Court. They look at the public
service, at questions of labour and corporatism, at the RSA's
changing external relations and at the position of the armed
forces. The new government's Reconstruction and
Development Programme, of which so much is expected, is
seen to be particularly vulnerable to the pull of opposing
forces. Comparative in both approach and framework, Family
Law, Sex and Society provides a critical exposition of key
areas in family law, exploring their evolution and development
within their historical, cultural, political and legal context.
Cross-referencing to English law throughout, this comparative



textbook pays particular attention to the transformation of
marriage; the development of divorce laws; matrimonial
property; the legal recognition of unmarried heterosexual and
same-sex cohabitants; the universal adoption of the best
interests standard for children in domestic and international
legislation; and the impact of the Human Rights Act 1998 on
family law in a variety of jurisdictions. Divided into different
sections, Family Law, Sex and Society includes coverage of: a
jurisdictional and historical survey of some of the main themes
in Family Law, as well as consideration of the evolution of the
Western family the English law relating to divorce, marital
property and children and a comparison with the equivalent
law in the civil law jurisdictions of France and Germany
family law developments in other common law countries such
as Australia and New Zealand, selected American
jurisdictions, parts of Africa and some Far Eastern countries;
and hybrid jurisdictions like Japan and Russia an analysis of
the law relating to unmarried cohabitation and domestic
partnerships in civil law jurisdictions such as France, Germany
and Sweden in comparison to Anglo-American law a
comparative analysis of the laws relating to domestic violence.
Family Law, Sex and Society offers valuable socio-legal and
socio-cultural insights into the practice of family law, and is
the only textbook that provides a unified, coherent and
comparative approach to the study of family law as it operates
in these particular jurisdictions. Until now there has been no
summary or overview of the wide range of work contributing



to critical legal studies, the movement that has aroused such a
furor in the communities of law and political philosophy. This
book outlines and evaluates the principal strands of critical
legal studies, and achieves much more as well. A good deal of
the writing in critical legal studies has been devoted to laying
bare the contradictions in liberal thought. There have been
attacks and counterattacks on the liberal position and on the
more conservative law and economics position. Now Mark
Kelman demonstrates that any critique of law and economics
is inextricably tied to a broader critique of liberalism. There
are three central contradictions in liberal thought: between a
commitment to mechanically applicable rules and to standards
that fluctuate with situations; between intrinsic individual
values and the objective knowledge of ethical truths; and
between free will and determinism. Kelman shows us the
pervasiveness of these contradictions in legal doctrine; their
connection to broader political theory and to visions of human
nature; and, finally, the degree to which mainstream thought
tends to privilege certain of these commitments over others.
The author also analyzes two of the most significant
components of jurisprudence today the law and economics
discipline and the legal process school. He concludes with a
lively discussion of the role of law generally and of "cognitive
legitimation," or the ways in which legal thought can make the
unnecessary, the contingent, and the unjust seem natural,
inevitable, and fair. The South African Truth and
Reconciliation Commission (TRC) was set up to deal with the



human rights violations of apartheid during the years
1960-1994. However, as Wilson shows, the TRC's restorative
justice approach to healing the nation did not always serve the
needs of communities at a local level. Based on extended
anthropological fieldwork, this book illustrates the impact of
the TRC in urban African communities in Johannesburg.
While a religious constituency largely embraced the
commission's religious-redemptive language of reconciliation,
Wilson argues that the TRC had little effect on popular ideas
of justice as retribution. This provocative study deepens our
understanding of post-apartheid South Africa and the use of
human rights discourse. It ends on a call for more cautious and
realistic expectations about what human rights institutions can
achieve in democratizing countries. Politics by Other Means
explores the fundamental question of how law can constrain
political power by offering a pathbreaking account of the
triumphant final decade of the struggle against apartheid.
Richard Abel presents case studies of ten major legal
campaigns including: challenges to pass laws; black trade
union demands for recognition; state terror; censorship;
resistance to the "independent" homelands; and treason trials.
"The Palestine Yearbook of International Law" is a well-
established yearbook, which was previously published by the
Al-Shaybani Society of International Law. Kluwer Law
International will be publishing the "Yearbook" from the
eighth volume onwards and will also manage the distribution
of the previous seven volumes. "The Palestine Yearbook of"



"International Law" has become widely respected as a prime
reference source of legal material relating to Palestinian issues
and is an important forum for the international legal
community, particularly for legal practitioners, researchers and
scholars. In addition to leading articles on topical problems
and issues, it contains key legislation, court decisions and
other relevant legal material translated from the original
Arabic or Hebrew into English. - The Cautionary Rule This
wide-ranging study surveys the present state of international
relations as an academic field. It locates and assesses recent
developments in the field - in short, what is being done where,
by whom, and why. The editors have focused on some central
and controversial theoretical issues, and included surveys of
principal sub-fields, as well as the various approaches to the
study of international relations in different countries. The book
provides a comprehensive overview of an important and fast-
growing area of academic endeavour, and is essential reading
for teachers and students of international politics and the
social sciences at large. This timely book is a crucial resource
on the rich diversity of African constitutional law, making a
significant contribution to the increasingly important field of
comparative constitutional law from a historically
understudied region. Offering an examination of substantive
topics from multiple jurisdictions, it emphasises issues of local
importance while also providing varied perspectives on
common challenges across the continent. Bringing a timely
synthesis to the field, The Handbook of Lawand Society



presents a comprehensive overview of key researchfindings,
theoretical developments, and methodologicalcontroversies in
the field of law and society. Provides illuminating insights into
societal issues that poseongoing real-world legal problems
Offers accessible, succinct overviews with in-depth coverage
ofeach topic, including its evolution, current state, and
directionsfor future research Addresses a wide range of
emergent topics in law and societyand revisits perennial
questions about law in a global worldincluding the widening
gap between codified laws and “law inaction”, problems in the
implementation of legal decisions,law’s constitutive role in
shaping society, the importance oflaw in everyday life, ways
legal institutions both embrace andresist change, the impact of
new media and technologies on law,intersections of law and
identity, law’s relationship tosocial consensus and conflict,
and many more Features contributions from 38 international
expert scholarsworking in diverse fields at the intersections of
legal studies andsocial sciences Unique in its contributions to
this rapidly expanding andimportant new multi-disciplinary
field of study Critical Social Work Studies in South Africa:
Prospects and Challenges is a convergence of 18 critical Black
African minds from various South African universities, who
challenge the hegemonic status quo in society. In this
collection of conceptual and empirical papers, each author
tells a compelling story with common themes that are firmly
rooted in advancing decolonial knowledge. This book covers
pertinent issues in social work practice and education, ranging



from rethinking parenting roles, utopian notions of family,
mediation practice in relation to unmarried fathers to race and
landlessness. The book contains practical suggestions in
respect of decolonising the self as well as social work
curricula in higher education. In addition Critical Social Work
Studies in South Africa: Prospects and Challenges delves into
trusting relationships as cornerstones to effective supervision,
centring African spirituality in social work, economic
emancipation of Black women, cultural trauma as well as drug
abuse prevention. Based on the range of themes, this book
would benefit social work practitioners, students, academics,
social activists and anyone who is curious to understand how
decoloniality may be operationalised in social work.  
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